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HAINEY J. 

Overview 

[1] 	This action relates to the Town of Fort Erie's (the "Town") waterfront redevelopment 
project for the Bay Beach Lands that adjoin Crystal Beach on the shoreline of Lake Erie. The 
Town and the Molinaro Group have entered into agreements for this project that provide for the 
transfer of a portion of the land from the Town to the Molinaro Group. The Molinaro Group is to 
construct a 12-storey residential condominium on the land in exchange for which they are to 
provide the Town with community benefits valued at approximately $3.5 million. The plaintiffs, 
who are municipal, property owners and ratepayers, oppose the redevelopment project and seek a 
declaration that the agreements between the defendants are ultra vires and illegal as well as an 
injunction to prevent the project from proceeding on the grounds that it is outside the scope of 
the Town's statutory powers, constitutes illegal bonusing and is without sufficient consideration. 
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[2] All patties seek summary judgment under Rule 20 of the, Rules of Civil Procedure, 
R.R.G. 1990, Reg. 194, and agree that a trial is not necessary. They submit that I should decide 
all of the issues raised in the plaintiffs' action on the record before me, 

[3] 1 agree that this is an appropriate case to grant summary judgment and for the reasons that 
follow, I find that the plaintiffs' action should be dismissed. 

Facts 

[4] The Bay Beach Lands are located on the waterfront of Lake Erie in the community. of 
Crystal Beach and front onto approximately 125 metres of beach adjoining the Town's existing 
municipal public beach, Since the closure of the Crystal Beach Amusement Park in the 1980s, 
the Crystal Beach area has been in decline with very little development activity. 

[5] A portion of the property that comprises the Bay Beach Lands was purchased by the 
Town in 2001 for the purpose of redeveloping and revitalizing the Crystal Beach community. At 
that time the Town intended to sell the non-beach lands in order to provide the Town's 
ratepayers with a return on their investment and to assist in stimulating growth and development 
of the Crystal Beach community. 

[6] After acquiring the property in 2001, the Town engaged in extensive consultations and 
explored various redevelopment alternatives for the Bay Beach Lands, In 2005, Town staff 
concluded that it could not afford to redevelop the property as a public facility and recommended 
that the Town involve the private sector in a redevelopment program for the area. The Town 
sought expressions of interest from developers with expertise in public-private waterfront 
developments and received submissions from two developers, including the Molinaro Group. In 
January 2009, Town staff evaluated the submissions from the two developers and concluded that 
the 4olinaro Group's submission was the better of the two. The Town was then authorized by 
Town Council to enter into a memorandum of understanding with the Molinaro Group, which it 
did, on July 8, 2009. Thereafter, the Town embarked on an extensive and comprehensive public 
consultation process in respect of the redevelopment project. It determined that a re-zoning 
application would be necessary to permit the proposed project and it held open houses in respect 
of the proposed re-zoning and redevelopment project in December 2009 and January 2010. 

[7] In March 2010, Town Council considered an economic impact analysis report which 
concluded that the redevelopment project had an estimated value of approximately $33 million 
and would generate a number of positive impacts upon the local economy including: 

e $85.8 million in total economic input; 

• $19.9 million in labour income; and 

• 387 frill-time equivalent jobs during the construction phase. 

[8] On March 1, 2010, Town Council passed By-law 26-10 which permitted an increase in 
the height and density of development permitted on the Bay Beach Lands in exchange for certain 
facilities and services to be developed on the land by the Molinaro Group that was to be "secured 
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by an agreement or agreements pursuant to section 37(3) of the PlanningAct," Shortly thereafter, 
By-law 26-10 was appealed to the Ontario Municipal Board ("OMB"), In January 2011, 
following an eight day hearing, the OMB dismissed the appeals and concluded that By-law 26-
10 and the redevelopment project was consistent with proper planning principles and compatible 
with the surrounding community. In September 2011, leave to appeal the OMB's decision to the 
Divisional Court was denied. 

[9] Before By-law 26-10 was passed, the Town obtained a fair market value assessment of 
the portion of the Bay Beach Lands that was to be transferred to the Molinaro Group for private 
development. The total appraised value of this property was approximately $2,700,000. Because 
the redevelopment project contemplates that a portion of this property will ultimately be 
reconveyed to the Town, the appraised value of the portion of the Bay Beach Lands that will 
ultimately be owned by the Molinaro Group is approximately $1,677,759. In June 2010, the 
Town entered into an Agreement of Purchase and Sale (the "APS") and a Community Benefits 
Agreement (the "CBA") with the Molinaro Group in order to implement By-law 26-10 and to 
secure the respective obligations of the parties regarding the redevelopment project. Section 3 of 
the APS provides as follows: 

The purchase price for the property shall be the equal exchange of good and 
valuable consideration between the Buyer and the Town in the amount of TWO 
MILLION SEVEN HUNDRED THOUSAND DOLLARS (CDN) $2,700,000, 
excluding Goods and Services Tax (OST) or Harmonized Sales Tax (HST) (as 
may be applicable at the closing date), and is more particularly detailed in the 
agreement to be entered into between the Buyer and the Town under section 37 of 
the Planning Act described in Section (8) of this Agreement. 

[10] Under the APS the Town will receive no cash in the transaction as the purchase price is 
to be paid by the Molinaro Group by the provision of community benefits provided for under the 
CBA, 

[11] The CBA provides a detailed description of the approximately $3,456,200 in community 
benefits that the Molinaro Group is required to provide to the Town and the conditions that must 
be adhered to, The community benefits include: 

• A multi-purpose, indoor community pavilion with an estimated value of 
approximately $814,000; 

• An outdoor podium and beachfront promenade with an estimated value of 
approximately $600,000; 

• Various site works, open space improvements to Town-owned lands and public 
amenities with an estimated value of approximately $953,000; 

• Road reconstruction and servicing works with an estimated value of 
approximately $736,000; and 
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Parking lot improvements on the two existing Town-owned parking lots located 
on the north side of Erie Road with an estimated value of approximately 
$353,200. 

Issues 

[12] The issues to be determined are the following: 

1. Are the actions of the Town in attempting to convey a portion of the Bay Beach 
Lands to the Molinaro Group in exchange for facilities and other public benefits to be 
provided under section 37 of the Planning Act, R.S.O, 1990, c, P,13 ultra vires the 
statutory authority of the Town, thereby rendering the APS null and void? 

2. Does the Town's plan to convey land to the Molinaro Group in return for facilities 
and other public benefits contravene section 106 of the Municipal Act, 2001, S.O. 
2001, c.25 because it constitutes an illegal bonus? 

Is there no consideration from the Molinaro Group to the Town to support the APS, 
therefore, rendering it null and void? 

4. Is the formation of a partnership between the Town and the Molinaro Group for the 
financial benefit of a commercial enterprise ultra vires the statutory authority of the 
Town and in contravention of section 106 of the Municipal Act, 2001? 

5. Do the plaintiffs have standing to bring this action? 

Issue I —Is the conveyance by the Town ultra vires? 

Position of the Parties 

[13] The plaintiffs submit that the conveyance of land by a municipality in return for the 
provision of community benefits by a developer pursuant to section 37 of the Planning Act is 
ultra vires because section 37 does not authorize the conveyance of land in exchange for the 
provision of community benefits. Section 37 of the PlcmningAct provides in part as follows: 

(1) The council of a local municipality may, in a by-law passed under section 34, 
authorize increases in the height and density of development otherwise permitted 
by the bylaw that will be permitted in return for the provision of such facilities, 
services or matters as are set out in the by-law. 

(3) Where an owner of land elects to provide facilities, services or matters in 
return for an increase in the height and density of development, the municipality 
may require the owner to enter into one or more agreements with the municipality 
dealing with the facilities, services or matters. 
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[14] The plaintiffs argue that section 37 neither authorizes nor contemplates the conveyance of 
land in return for the provision of community benefits, As the APS provides that it is conveying 
land pursuant to section 37 of the Planning Act it is therefore ultra vires and should be declared 
null and void. Further, the plaintiffs submit that the Town cannot engage in an ultra vires act or 
"redraft" section 37 to allow for the conveyance of land pursuant to the APS in return for 
community benefits solely because it possesses the natural powers of a person. 

[15] The defendants submit that the plaintiffs are isolating the components of the overall 
contractual arrangement between the parties, and in particular the APS, in a manner that is 
artificial and unreasonable. They submit that the overall contractual arrangement is complex and 
each component is fundamental to the business transaction as a whole. Under the overall 
contractual arrangement the Town will receive $3,456,200 in community benefits from the 
Molinaro Group, which the defendants submit, is more than adequate consideration for the 
benefits to be received by the Molinaro Group under the overall contractual arrangement, 

[16] The defendants further submit that the land to be conveyed to the Molinaro Group is not 
being transferred pursuant to the Town's statutory authority under section 37 of the Planning Act 
but pursuant to its authority to enter into contracts to convey land under section 9 of the 
Municipal Act, 2001. 

[17] The defendants argue that under. section 9 of the Municipal Act, 2001 the Town has the 
power of a natural person to enter into contracts for the purpose of exercising its authority. 
Section 9 of the Municipal Act, 2001 provides as follows: 

A municipality has the capacity, rights, powers and privileges of a natural person 
for the purpose of exercising its authority under this or any other Act, 

[18] The defendants further submit that the components of the overall contractual 
arrangement, in particular the APS and the CBA, are integral parts of a sophisticated business 
transaction that was negotiated by Town staff at the direction of Town Council following an 
extensive planning and public consultation process. According to the defendants, the overall 
contractual arrangement is clearly within the scope of the Town's general powers under the 
Municipal Act, 2001, which should be broadly interpreted. 

[19] According to the defendants, the CBA performs the combined function of; 

• Securing certain community benefits for the Town pursuant to section 37 of the Planning 
Act, in exchange for the increased height and density permissions provided for by By-law 
26-10; and 

• Stipulating the total value and specific form of consideration owing from the Molinaro 
Group to the Town in exchange for the Town's transfer of a portion of the Bay Beach 
Lands to the Molinaro Group under the APS, 
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Analysis 

[20] 1 agree with the defendants that the Town has the powers of a natural person, including 
the power to enter into contracts, such as the APS and the CBA, for the purpose of exercising its 
statutory authority. 

[21] Further, under section 11 of the Municipal Act, 2001 the Town is authorized to provide 
any service that it considers necessary or desirable for the public and it may pass bylaws to 
achieve this end, The Town's waterfront redevelopment project is intended to revitalize the 
Crystal Beach community and to improve the economic well-being of the local economy. Under 
section 8 of the Municipal Act, 2001 the Town's powers are to be interpreted broadly so as to 
enable it to govern its affairs as it considers appropriate. Section 8 (1) provides as follows: 

The powers of a municipality under this or any other Act shall be interpreted 
broadly so as to confer broad authority on the municipality to enable the 
municipality to govern its affairs as it considers appropriate and to enhance the 
municipality's ability to respond to municipal issues. 

[22] As the Ontario Court of Appeal confirmed in .Fourth Generation Realty Corp. v. Ottawa 
(City), 254 D,L.12. (4 111) 315, at paragraphs 29 and 31: 

The Supreme Court of Canada has made it abundantly clear that courts must 
adopt a deferential approach to municipal governments and apply a liberal and 
benevolent interpretation of their powers... 

The Municipal Act, 2001 gives municipalities broad authority over generally 
defined matters. It is meant to provide municipalities with a broader, more 
flexible framework within which to work. 

[23] In my view, the overall contractual arrangement for this redevelopment project is within 
the scope, of the Town's general powers under the Municipal Act, 2001. The individual 
components of the contractual arrangement between the parties, such as the APS and the CBA, 
are integral parts of a sophisticated business transaction between the Town and the Molinaro 
Group. The arrangement was negotiated by Town staff at the direction of Town Council 
following an extensive planning and public consultation process and was duly authorized by a 
by-law that has been upheld by the OMB. Accordingly, for the reasons cited by the defendants, I 
find that the overall contractual arrangement, including the APS and the CBA, is intro vfres the 
Town's statutory powers under sections 8, 9 and 11 of the Municipal Act, 2001 and section 37 of 
the Planning Act. The plaintiffs' claim in this respect, accordingly, fails, 

Issue 2 — Does the cc irtrcwtuai arrangement constitute an illegal bonaus? 

[24] The plaintiffs submit that because the agreement by the Town to convey land in return for 
community benefits is ultra vices, the community benefits cannot act as consideration for the sale 
of the property to the Molinaro Group. Further, the plaintiffs argue that the CBA does not 
indicate that the community benefits to be provided under that agreement are also being provided 
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as consideration for the conveyance of the property under the APS and there is, therefore, no 
consideration from the Molinaro Group to support the APS. By not requiring the Molinaro 
Group, which is a commercial enterprise, to provide any payment in cash or otherwise for the 
property, the plaintiffs maintain that the Town is conferring a benefit on the Molinaro Group that 
is unsupported by any concomitant benefit to the Town. 

[25] Section 106 of the Municipal Act, 2001 provides in part as follows: 

(1) Despite any Act, a municipality shall not assist directly or indirectly any 
manufacturing business or other industrial or commercial enterprise through 
the granting of bonuses for that purpose, 

(2) Without limiting subsection (1), the municipality shall not grant assistance by, 

a) giving or lending any property of the municipality, including money; 

b) guaranteeing, borrowing; 

c) leasing or selling any property of the municipality at below fair market 
value, or 

d) giving a total or partial exemption from any levy, charge or fee. 

[26] The plaintiffs argue that since the appraised fair market value of the property to be 
transferred to the Molinaro Group under the APS is $2,700,000, the transfer of the property by 
the Town for less than $2,700,000 contravenes section 106 (2) of the Municipal Act, 2001 and 
the APS is therefore not enforceable. 

[27] The defendants submit that section 107 of the Municipal Act, 2001 allows a municipality 
to make grants to any person for any purpose that Town Council considers to be in the interests 
of the taauuicipality. Although "grant" is not defined it includes the power to sell land for nominal 
consideration. Section 107 of the Municipal Act, 200.1 is subject to section 106 of the same Act, 
which, as indicated above, prohibits a municipality from "granting assistance" by "leasing or 
selling any property of the municipality at below fair market value". The defendants argue that 
when sections 106 and 107 of the Municipal Act, 2001 are read together it is clear that a 
municipality is authorized to sell land for as amount that is less than fair market value, provided 
that the effect is not to "grant assistance" to the purchaser. According to the defendants, when the 
contractual arrangement is examined in its entirety, it is clear that the Town is not granting 
assistance to the Molinaro Group, 

Analysis 

[28] Hackland J, considered section 106 of the Municipal Act, 2001 in the case of Friends of 
Lansdowne Inc. v. Ottawa (City), 2001 ONSC 4402 (S,C,r.). He held that in considering whether 
there has been a breach of section 106 the court must examine the transaction as a whole and 
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assess the concomitant obligations of each party to determine if the municipality conferred an 
"obvious advantage" on the developer. In Friends of Lansdowne he stated at paragraph 77 as 
follows: 

First of all, I do not accept the submission that leasing land at a nominal rental as 
part of a public private partnership is per se an illegal bonus to the extent it 
benefits the privately held interest. The commercial arrangement must be viewed 
as a whole and the question asked as to whether the City has conferred an obvious 
advantage on the private developer (OSEC) which is not balanced by a 
concomitant benefit to the City. Moreover, this is primarily a. question for the City 
Council to answer as a matter of policy and business judgment and such answer, 
if arrived at in good faith, is entitled to a very high degree of defence (sic) by the 
court. 

[29] Tn the British Columbia Supreme Court case of Kendrick v. Nelson (City) (1997), 31 
B.C.L.R. (3d) 134, MeEwan J. refused to declare illegal an agreement between the City and a 
developer for a waterfront development project on the ground that it contravened section 292 of 
British Columbia's Municipal. Act. The British Columbia statute prohibits a municipality to 
"assist an industrial or commercial undertaking". It is the equivalent of section 106 of the 
Municipal Act, 2001. The agreement included a provision to transfer land from the City to the 
developer for a dollar, The court considered the agreement in its entirety and found in part as 
follows at paragraphs 55-56: 

...The agreement is obviously an. attempt to accommodate a waterfront 
development that includes public uses and a private business there was a public 
interest in promoting as part of an overall plan to enhance the economic viability 
and diversity of the City... 

With respect to the waterfront development issues, the agreement, fairly 
considered, appears to be an attempt to allocate as between public and private 
interests, the costs of an integrated project. Unless there was an obvious aspect of 
"something for nothing" I see no basis on which this court can "pick the bones" of 
this agreement for signs of a S. 292 breach. The affidavit material filed by both 
sides articulately - and exhaustively — details the various considerations that each 
says were or should have been taken into account in coming to an agreement. This 
has the flavor of a political debate, which is, of course, what it really is. The court 
is in no position to ascertain the point at which the City's demands would have 
been unacceptable and the developer) would have abandoned the project, or to 
weigh that possibility against the interests of the City in the project proceeding. 
These judgments are all over matters of public interest within Council's mandate 
and discretion, 

[30] The Ontario Court of Appeal recently upheld Hackland .5,'s decision in the Friends of 
Lansdowne case holding in part as follows at paragraph 50: 



May, 	2. 	2012 	2:56PM 	 No. 5736 	P. 	10/13 
Page: 9 

The application judge correctly applied this test to the impugned provisions, 
cognizant of their importance as components, albeit essential components, of a 
complex public private partnership. At this step of the process, the question is not 
whether the City made a good deal but whether the Plan provided [the developer) 
with an undue advantage... 

[31] I agree with the reasoning of Hackland J. and MoEwan J, and I find that the overall 
contractual arrangement between the Town and the Molinaro Group cannot be said to involve 
"something for nothing". When the transaction as a whole is examined there are clearly 
concomitant obligations from both parties and there is no obvious or undue advantage being 
conferred upon the Molinaro Group by the Town. I find, therefore, that the contractual 
arrangement between the parties does not involve an illegal bonus contrary to section 106 of the 
Municipal Act, 2001. The plaintiffs' claim in this respect fails, 

Issue 3 - Is There Consideration? 

Position of the -Parties 

[32] The plaintiffs submit that the Molinaro Group must pay fair market value for the property 
to be conveyed to it by the Town, They maintain that it is not doing so as the property to be re-
conveyed by the Molinaro Group will be of no financial benefit to the Town because there will 
be a parking structure located on it. Further, they argue that the community benefits to be 
provided by the Molinaro Group are contingent and may never be provided at all. They also cite 
the fact that the Molinaro Group will have a right of first refusal in respect of the property for 
five years and will pay nothing for this right. Finally, they submit that the Town is providing 
even more property to the Molinaro Group for no consideration as part of the application to the 
Ministry of Natural Resources (the "MNR") for approval to build on the habitat of the Fowler's 
Toad, a protected endangered species. 

[33] The defendants submit that there is more than sufficient consideration passing from the 
Molinaro Group to the Town for the by-law enactment and for the transfer of the property under 
the APS, Under the terms of the overall contractual arrangement the Town is to receive 
$3,456,000 in community benefits from the Molinaro Group. The defendants argue that courts 
generally decline to analyze the adequacy of consideration under a contract, but, in any event, the 
benefits accruing to the Town under the contractual arrangement are significant. From. the 
Town's perspective, the value of the Bay Beach Lands to be permanently transferred to the 
Molinaro Group is approximately $1,677,759. While the defendants concede that the Molinaro 
Group will be receiving other benefits under the contractual arrangement, they argue that the 
value of all of the benefits to be received by the Molinaro Group is more than adequately 
balanced by the fact that the Town will be receiving approximately $3,456,000 in community 
benefits and the project will generate many positive impacts on the local economy. 

Analysis 

[34] 1 agree with the defendants' submissions. In my view, there is more than adequate 
consideration passing from the Molinaro Group to the Town for the by-law amendment and for 
the transfer of the property. On the evidentiary record before me I find that in addition to the 
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$3,456,000 of community benefits to be provided by the Molinaro Group, the redevelopment 
project will also have a significant positive impact on the local economy. Following a lengthy 
hearing concerning the validity of Bylaw 26-10, the OMB concluded at paragraph 146 of its 
decision as follows: 

The Board accepted as persuasive Ms. Smith's submission that this proposal 
enables the Town to achieve its planning goals that would never occur without 
private investment, The co- proponents have provided a persuasive solution to 
attract public interaction with beach access that includes special features, provides 
sufficient public space, provides a mix and type of commercial space, uses space 
and materials in a functional way and is architecturally authentic and will have a 
positive impact on the character of Crystal Beach as well as provide long-term 
benefit to the community. 

[35] The plaintiffs' claim in this respect, therefore, fails. 

Issue 4 - Is the Partnership Ultra Vires the Town's Sfatrttory,4uthority? 

.Position of the Parties 

[36] The plaintiffs submit that the Town and the Molinaro Group have entered into a 
partnership that violates section 106 of the Municipal Act, 2001 because all of the profits from 
the project will go to the Molinaro Group and will therefore constitute an illegal bonus. The 
plaintiffs argue that a partnership exists between the two entities. They rely upon the use of the 
term "partnership" in the Town Council's resolution passed on March 21, 2011 "to proceed with 
the development project in partnership with the Molinaro Group" and the MNR permit 
application in which the developer's name is "Joint Partnership with Town of Fort Erie and the 
Molinaro Crystal Beach Waterfront Inc." 

[37] The defendants submit that there is no legal partnership between the Town and the 
Molinaro Group and maintain that the relationship between the two is a collaborative and co-
operative business relationship governed by the contractual arrangement under which the Town 
will receive significant benefits. They also maintain that the evidence does not support the 
plaintiffs' contention that the Molinaro Group will take all the profits from the project. Further, 
for the reasons already cited, they argue that the business arrangement between the Town and the 
Molinaro Group does not involve an illegal bonus contrary to section 106 of the Municipal Aer, 
2001. 

Analysis 

[38] I agree with the defendants' submissions. In my view, under the contractual arrangement 
between the parties there is not a legal partnership between the Town and the Molinaro Group, 
The term "partnership" is a general and commonly used phrase that may describe many types of 
projects, including collaborations between the public and private sectors, as is the case here. I 
find that the redevelopment project does not violate section 106 of the Municipal Act, 2001 and 
the plaintiffs' claim in this respect, therefore, fails. 
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Issue 5- Do the Plaiint?ffs Have Standing? 

[39] The defendants submit that the plaintiffs do not have standing to bring this action. In 
view of my findings and my dismissal of all of the plaintiffs' claims, it is not necessary for me to 
decide this issue, Accordingly, I make no finding as to whether the plaintiffs have standing to 
bring this action. 

Conclusion 

[40] For the reasons outlined above, the plaintiffs' motion for summary judgment is 
dismissed. The defendants' motion for summary judgment is granted and the plaintiffs' claim is 
dismissed. 

Costs 

[41] The parties agree that costs should be awarded to the successful parties on a partial 
indemnity basis. The defendants were successful and are, therefore, entitled to their costs on a 
partial indemnity basis payable by the plaintiffs. I have reviewed each of the parties' Bill of 
Costs, The Town seeks partial indemnity costs and disbursements in the amount of $78,524 and 
the Molinaro Group seeks partial indemnity costs and disbursements of $57,250. By way of 
comparison, the plaintiffs seek, costs and disbursements in the amount of $255,847. x am satisfied 
from my review of the defendants' Bills of Costs that the amounts sought by them ate fair and 
reasonable and ought to have been within the reasonable expectation of the plaintiffs. The Town 
is therefore awarded costs payable by the plaintiffs in the amount of $78,524 and the Molinaro 
Group is awarded costs payable by the plaintiffs in the amount of $57,250. 

Released: May 2, 2012 
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